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A WORD FROM THE PRESIDENT 


The by-laws of the Association provide for the appointment 
of a Committee on Illegal Practices and a Committee on Un- 
lawful Practice of Law. The Board of Trustees has recom- 
mended that both committees be filled this year and the appoint- 
ments are now being made. 


Illegal practices are defined in the by-laws as being practices 
of licensed lawyers in procuring, soliciting, handling, dividing 
or distributing law business, cases or fees which are generally 
regarded as unethical and detrimental to the public welfare. 

Unlawful practices are defined in the by-laws as being 
practices of procuring or transacting law work or business by 
individuals or corporations not lawyers which are regarded 
as prejudicial to the welfare of the community or of the pro- 
fession. 

There are many lawyers who feel that the local bar asso- 
ciations should stay entirely out of the disciplinary field and 
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entirely out of the field of enforcing the prohibitions against the 
unlawful practice of law. They believe that the fields should be 
left entirely to the State Bar. The Board of Governors of the 
State Bar has actively exercised its authority under the alterna- 
tive disciplinary procedure provided by Sections 6075 et sequitur 
of the Business and Professions Code. In fact the alternative 
procedure by court proceedings in the Superior and Appellate 
Courts has fallen into disuse particularly in the larger counties 
of the State. The Board of Governors of the State Bar in an 
exercise of its general powers to investigate the practice of 
law has also provided facilities for initiating prosecutions for 
the unlawful practice of law and has negotiated agreements with 
lay agencies for the control and prevention of the unlawful 
practice of law. It has entered into conference committee agree- 
ments with the banks and trust companies, the insurance claims 
adjusters, the Title Insurance Association and others. 


I believe that lawyers in general approve these developments 
of State Bar activities. I do not agree however that the State 
Bar activities cover the fields. I am convinced that a con- 
siderable amount of local policing work is in order in the en- 
forcement of some of the existing conference agreements of the 
State Bar and that additional conference agreements are avail- 
able and need sponsorship. I believe that there is considerable 
unlawful practice of law by non-lawyer “experts,” “consultants,” 
“advisors” and “planners” who have sprung up in many lines 
during the past few years and that this presents a considerable 
field for investigation and action. We have repeated reports of 
capping, of ambulance chasing, of solicitation which at least 
merit investigation. 


We need constant vigilance on a local basis to keep informed 
about local conditions. We need a forum in which local con- 
ditions can be discussed and to which information of local 
conditions can be brought by local lawyers. ‘That is what the 
local Bar Association is for, and it is to perform such functions 
with respect to these two fields that these committees will be 


filled this year. 
nw : Ivica 
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THE GROUP INSURANCE PLAN 


By Walter L. Nossaman 


S a member of the Insurance Committee, I have been asked 

to say a word for the Association’s group insurance plan. 
This plan, originally conceived and prompted by Harry Mc- 
Clean while he was President, was recently adopted by the 
Board of Trustees near the end of Alexander Macdonald’s ad- 
ministration. The reaction of most lawyers to the plan has been 
quite favorable, and the brokers, Messrs. Gogerty and Williams, 
report that when they call on lawyers regarding this insurance 
they obtain an enrollment four times out of five. Some eight 
hundred participants—fifty per cent of the eligible members— 
are required to render the plan operative (Insurance Code, 
Section 10270.5). 


This is a cooperative enterprise. It affords an opportunity 
to lawyers to help other lawyers while rendering a service to 
themselves and to the Association. That the Association will 
benefit is evidenced by the fact that the adoption of similar 
plans by other associations has in most cases resulted in an in- 
crease in membership. Incidentally, the experience of other 
associations with this type of insurance has been fairly extensive, 
and has been uniformly satisfactory, as far as careful inquiry 
has revealed. 


Unless you have passed your 65th birthday, you are eligible 
during the enrollment period, regardless of all other conditions. 
After the enrollment period has passed, more exacting condi- 
tions apply. Once in, you can stay in until the grim reaper 
overtakes you, if you continue to practice law and to be a 
member of the Association. 


Would it be too much to ask of the members of the Asso- 
ciation that they give this matter their attention now, preferably 
by sending in their applications, or, as an alternative, by ac- 
cording to the brokers, Messrs. Gogerty and Williams, a prompt 
hearing when they call? This will minimize the work of the 
brokers, who, at the Association’s request, have hazarded a not 
inconsiderable expenditure of time on the chance that the 
requisite number of members will become participants and that 
the plan will become operative. A reasonable amount of co- 
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operation regarding these matters will insure the prompt adop- 
tion of the plan. Once adopted, we have every reason to be- 
lieve that it will operate successfully. 





BY THE BOARD 


Veterans: The Board adopted a resolution expressing 
the sense of the Association that lawyers who are veterans 
of the armed services, and who have the necessary quali- 
fications and experience, be given special consideration in 
the designation of receivers, trustees and other appointive 
offices in the courts, State and Federal. 


Coordinating Council: The Association’s membership in 
the Professional Coordinating Council for 1946 was con- 
tinued, and Mr. Harry J. McClean was continued as the 
Association’s member. 


Federal Administrative Procedure: The Board endorsed 
Senate Bill 7, as reported by the Senate Judiciary Com- 
mittee, respecting Federal administrative procedure; also 
House Bill 4941, having the same purpose. The Board’s 
resolution stated that enactment of these measures at the earliest 
practical date is strongly urged, and “all officers and members of 
the Association are requested to cooperate, assist and carry 
forward” the objective. Copies of the resolution were ordered 
sent to the Senators and Representatives from California 


Treasurer: The Board reelected Ewell D. Moore treas- 
urer of the Association for 1946-47. 


Walter Nossaman was elected by the Board as a mem- 
ber of the Board of Trustees for the unexpired term of 
Vincent Morgan, deceased. 


Constitution: A resolution was adopted by the Board 
approving the plan of holding a quiz contest, in coopera- 
tion with the Committee for Constitutional Government, on 
the Constitution of the United States, whereby the Board 
will furnish the names of attorneys competent to act as 
judges for the contest. The President was authorized to 
appoint a non-board committee to work with the Commit- 
tee for Constitutional Government and to arrange the details 
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of the contest as set forth in documents submitted to the 
Board, namely: (1) the handbook on “The Constitution of 
the United States”; (2) an announcement of the quiz 
contest; (3) the instructions to schools, and (4) letters to 
parents. 





ONE MAN’S OPINION 


Reference Bureaus: There are some things our Associa- 
tion has pioneered that are now being followed by others. 
Lawyers’ reference service, for instance. We have had it 
in successful operation for years. (If you haven’t registered 
for it, you’d better.) Several other big-city bar groups 
have concluded it is a good thing—for the public as well 
as the profession. New York State Bar Association’s com- 
mittee on professional ethics has recommended the estab- 
lishment of low-cost legal reference bureaus throughout the 
state. Each bureau, under the association’s sponsorship, 
would be headed by a full-time lawyer, who would agree 
to charge only the fixed consultation fee set by the local bar 
and to submit all fee deposits to arbitration of a bar com- 
mittee. 

That system is not like ours. It doesn’t seem to us to 
be as good. 

* oe 


Competition: “What good will we lawyers be 5 or 10 
years from now with a crowded profession that has so 
neglected itself as to deny itself the right to be considered 
expert on anything?” That is what U. S. Solicitor General 
McGrath asks in discussing the economists and representa- 
tives of “newer professions” who are crowding out lawyers, 
in his talk to the National University’s Alumni Associa- 
tion in Washington. It grieves him, he says, to see a “new 
world emerging in which lawyers must take a part,” but 
now have no real part. He thinks the jurist, the schools, 
and bar associations do nothing, while new approaches to 
the times are found everywhere. He’s talking sense, of 
course, but it will take more than a few weak voices, like 
mine, to drown out the “song of self-complacency.” 
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Will It Be the Same? You've all read that the State Bar 
will hold a convention this year—in Coronado. Good news! 
But we wonder if it is possible to recapture the spirit of 
the convention of the past. We fear not. The four-year 
interlude has broken the continuity of bar progress as well 
as its good fellowship. The young men who return from 
war can’t be expected to generate the enthusiasm they 
once had for bar work. Too many of them still will be 
looking for a place to hang their professional hats. We 
hope to see a vigorous program presented at the convention 
—preferably sooner—to put them all back in the active 


group of practitioners. 
* * * 


Might Have Been Written Today: “Great economic 
and social forces flow with a tidal sweep over communities 
that are only half conscious of that which is befalling them. 
Wise statesmen are those who foresee what time is thus 
bringing, and endeavor to shape institutions and to mold 
man’s thoughts and purposes in accordance with the change 
that is silently surrounding them.”—JoHn Viscount Mor ey. 





AMENDMENTS TO BY-LAWS CONCERNING 
THE TAKING OF THE PLEBISCITE 


Articles VIII and IX of the By-Laws of the Association 
recently were amended by a vote of 716 to 40. The following 
is a brief statement of the principal changes made by the 
amendments : 

1. Now it is the duty of the Committee on Judicial Candi- 
dates to conduct a plebiscite unless the Board of Trustees 
decides by a two-thirds vote that a plebiscite shall not be 
conducted. 

2. Now the Board of Trustees may decide whether and to 
what extent a campaign shall be made in behalf of candidates 
endorsed by the Association. Before the amendments, the By- 
Laws provided that the Association should conduct a campaign 
in favor of all candidates endorsed as a result of the plebiscite. 


3. Under the By-Laws as amended, not more than twenty 
sponsors may circularize the voters in behalf of any candidate 
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prior to the time of the plebiscite. Campaigning other than 
such circularization is forbidden and endorsement of a candi- 
date may be withheld if the rule is violated. This provision 
is new. The provision for mailing a biographical sketch of the 
candidates remains in the By-Laws. 


4. Under the amendments, the Board of Trustees, if it 
desires that a campaign shall be conducted, shall direct the 
manner of raising funds to defray the expenses of the campaign. 
The amendments also provide that the campaign may be con- 
ducted by the Board of Trustees itself or by a special com- 
mittee. Formerly, the By-Laws provided that the campaign 
be conducted by a special committee and that the expenses of 
the campaign should be raised in a manner decided upon by the 
special committee. 


5. The plebiscite provisions of the By-Laws, as amended, 
extend to judges of the superior court, judges of the municipal 
court, District Attorney of the County of Los Angeles and 
City Attorney of the City of Los Angeles. Formerly, the 
plebiscite extended to the offices named above and to judges 
of any court of the United States, the United States At- 
torney for the Southern District of California, the judge or 
justice of any court of the State of California, the Attorney 
General of the State of California, the County Counsel of the 
County of Los Angeles, and the city attorney of any munici- 
pality in the county of Los Angeles. 


6. Under the amendments, the By-Laws omit the provision 
that a member of the Association who participated in the plebi- 
scite would not provide financial or other support in the en- 
suing campaign to any candidate who failed to receive the en- 
dorsement of the Association. 

7. By the amendments, there is added to the list of com- 
mittees of the Association the Committee on Judicial Candidates 
to be composed of fifteen members to serve for terms of six years. 


The full text of the amendments follows: 


ARTICLE VIII 


Article VIII of the By-Laws has been amended by adding 
a new section as follows: 


Section 4. In addition to the standing committees re- 
ferred to in Sections 1, 2 and 3 of this Article, the Asso- 
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ciation shall have a standing committee to be known as 
the Committee on Judicial Candidates. This Committee 
shall be composed of fifteen representative lawyers of recog- 
nized standing, judgment and independence, who shall serve 
for terms of six years; provided, however, that of the first 
fifteen appointed, five shall be appointed for two years, 
five for four years, and five for six years, so that thereafter 
the terms of office of five members shall expire in each even- 
numbered year. ‘The Committee shall be kept filled by 
biennial appointment of five members. All vacancies shall 
be filled as they occur. The Committee shall be appointed 
and all vacancies shall be filled by an Appointing Board 
composed of the president of the Association, the ten past 
presidents next in order who reside and practice law in the 
County of Los Angeles, and the president of the Affiliated 
Associations as defined by Article VI of the By-Laws. The 
Appointing Board shall meet at the call of the president, or 
any three members. 


ARTICLE IX 
Article IX of the By-Laws has been amended as follows: 


Section 1. As soon as practicable after the list of candi- 
dates for any election for judges of the Superior Court of 
the County of Los Angeles or of the Municipal Court of the 
City of Los Angeles, is determined by the filing of petitions, 
or otherwise, as the law may require, it shall be the duty 
of the Committee on Judicial Candidates to conduct a 
plebiscite on such candidates, unless the Board of Trustees 
for compelling reasons and by two-thirds vote of the entire 
board shall decide that as respects any particular election 
it is impracticable or inadvisable to conduct a plebiscite. 
In each instance the decision not to hold a_ plebiscite, 
with the reasons for such action, shall be publicly announced 
forthwith. Unless the Board of Trustees shall decide not 
to conduct a plebiscite, it shall be the duty of the Committee: 

(a) To cause to be prepared and mailed to each mem- 
ber of the State Bar of California living in Los Angeles 
County, and each judge of the District Court of Appeal, 
Superior Court and Municipal Court in the County of Los 
Angeles, (such members of State Bar and judges being here- 
inafter referred to as “voters”), a ballot containing the 
names of all candidates for each office, which shall be in 
such form as the Committee shall decide, but the ballot 
must provide an opportunity for each voter to indicate 
which of the candidates for each office he considers best 
qualified therefor. Accompanying instructions to the voter 
shall provide that after marking his ballot he should return 
it, within a time fixed by the Committee, to the office of 
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as the Los Angeles Bar Association. Appropriate rules and 
tee regulations shall be made and enforced by the Committee 
»g- to insure secrecy of all ballots. After the time has expired 
rve for the return of ballots, they shall be canvassed as directed 
rst by the Committee and the results thereof shall be certified 
irs, to the Board of Trustees by the Committee. The Board of 
ter Trustees must thereupon make public announcement of the 
re results, which announcement shall record an endorsement 


by the Los Angeles Bar Association for the candidate for 





aall each office who receives the largest number of votes. 
= __(b) Prior to the mailing of the ballots as in sub-division 
(a) set forth, to request in writing from the candidates for 
ast ° : : , 
the each office for which there is a contest that a biographical 
ted sketch be submitted, which sketch, or all or any part of 
he the information therein set forth, together with any other 
par matters of fact relating to any candidate which, in the 
| opinion of the committee will be of assistance, shall be 
furnished to the voters in such form and manner as the 
Committee shall decide. 

(c) It shall be a rule of each plebiscite that not more 
ndi- than twenty (20) sponsors may circularize the voters in behalf 
t of of any candidate in one circularization before the vote is 
the taken. Other than such -circularization, there shall be no 
ons, campaigning in favor of any candidate in connection with 
lutv any plebiscite, and the Board of Trustees in its discretion, 
ta may withhold endorsement or support of any candidate for 
tees a violation of this rule. 
itire Section 2. As soon as the ballots in any plebiscite have 
tion been certified to it, the Board of Trustees shall decide 
cite. whether and to what extent, a campaign shall be made in 
cite, behalf of candidates endorsed by the Association. In its 
need discretion, the Board of Trustees may direct that a cam- 
not paign be made in favor of a candidate receiving the en- 
tee : dorsement for one office, or candidates endorsed for several, 
1em- or all offices, and it may likewise direct the nature and 
zeles extent of the campaign for each candidate so endorsed. If 
peal, the Board of Trustees decides that a campaign shall be 
Los conducted, it shall direct the manner of raising funds to 
1ere- defray the expenses of the campaign. All or any part of the 

the expense of such campaign may be defrayed through contri- 
e in butions made directly to the Association, or its designated 
allot committee, as the Board of Trustees may direct, and the 
icate Board of Trustees may, in its discretion, limit contributions 
best to those made by lawyers or permit contributions to be made 
voter by others. So far as possible, the identity of all contributors 
turn shall be kept from the knowledge of all candidates for 
‘e of judicial office. All campaigns shall be non-partisan in 
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nature. The Board of Trustees may conduct the campaign 
itself or may appoint a special committee to conduct it. 

Section 3. The Board of Trustees, in its discretion, may 
direct the Committee on Judicial Candidates to conduct a 
plebiscite with respect to candidates for the office of District 
Attorney of the County of Los Angeles, or City Attorney 
of the City of Los Angeles, whether such office is to be 
filled by election or appointment; and may also, in its 
discretion, direct said Committee to conduct a plebiscite 
with respect to any existing or prospective vacancy in either 
the Superior Court of the County of Los Angeles, or the 
Municipal Court of the City of Los Angeles. Any plebi- 
scite conducted pursuant to the provisions of this section 
shall be conducted in accordance with the provisions of this 
Article. so far as applicable. 





SHERMAN ANTITRUST LAW— 
YESTERDAY AND TODAY 


By George W. Rochester, of the Los Angeles Bar 


is IS doubtful whether any law on the federal statutes, or any 
of the States for that matter, has been discussed more volumi- 
nously in law treatises and legal tomes, or in prolix opinions by 
the courts, than the Act of July 2, 1890, as amended (26 Stat. 
209, 15 U.S.C.A. 1), that is commonly known as the “Sherman 
Act.” And yet, there is confusion as to the concise application 
of the Act, and each year thousands of words pour into the 
reports explaining the law, distinguishing its application or non- 
relevancy to given sets of facts. 

With all the legal lore now extant relating to the Sherman 
Act, informing industry, business, and the lawyer what the law 
means and what it seeks to prevent, let us first approach a re- 
view of the meaning of the Sherman Act from the negative, 
rather than positive, point of view: namely, what the Act is not. 

I. The Primary Sections of the Statute 

The title of the Sherman Act tells us it is “An Act to pro- 
tect trade and commerce against unlawful restraints and monopo- 
lies” and the sections that follow recite in general terms what 
acts come within the purview of the statute. The first section of 
the Sherman law covers any restraints of trade through contracts, 
combinations, or conspiracies. Contracts and combinations in 
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restraint of trade seek to benefit the parties to the contracts or 
combinations at the expense of the public. Conspiracies in re- 
straint of trade seek to benefit the conspirators at the expense 
of competitors in the particular trade outside the conspiracy. 
The conspirators may or may not be trading competitors them- 
selves. 


If a group of traders aim to injure their competitors out- 
side of the group by grasping at the trade through methods so 
unlawful as to exclude their competitors from the trade, or tend 
to that result, it is probable they not only conspire in restraint 
of trade, but they conspire to monoplize the’ trade. 


If conspirators not in the trade seek to injure concerns in 
the trade by unlawful interferences, they conspire to restrain 
the trade even if they do not monopolize or grasp the trade to 
themselves. 


The second section of the law covers only the methods of 
doing business which are not the normal or the usual way; that 
is, by unlawful methods within the meaning of those terms as 
defined by the courts, and this section concerns monopolization 
in the sense of disturbing or distorting the whole of the trade 
in any line, it being a part of the whole trade of the country. 


II. Business Activities Not Subject to the Act. 


Many business men, and lawyers too for that matter, do not 
discern the methods of trade and commerce which are not un- 
lawful under the Act. For example, the Sherman Act is not a 
law: 

(1) To condemn transactions which have always been normal 
in business even if incidental effects, having the appear- 
ance of restraints of trade or of competition, flow there- 
from. We may have a transaction involving the out- 
right purchase of a competitor’s business and property 
when it is bona fide and does not come at the end of a 
campaign of unfair and tortious trade methods used by 
the purchaser to put the seller in a position where he 
must sell. The fact that the competition formerly ex- 
isting between the parties is eliminated by the sale does 
not make the transaction a “combination in restraint of 
trade.” Only separate and presently-existing concerns 
can engage in a combination within the meaning of the 
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first section. A concern that goes out of existence can- 
not engage in a continuing combination. A defunct 





thing cannot function in any way. Of course anything c 
lawful in itself may be a step in an unlawful plan; A 
(2) To reduce all concerns to one level by compelling large as 
concerns to divide their business with smaller ones: i.e., tl 
not a law to maintain the poor, incapable or inefficient Ic 
at the expense of the rich, capable or efficient, to handi- 
cap large concerns for the benefit of small ones, to give F 
. the small ones advantages in their struggle for existence, T 
or to enforce the golden rule, or any rule but that of st 
lawful competition, which necessarily carries with it gi 
the idea that success, it may be at the expense of com- Jt 
petitors, is a necessary incident to the working of the Si 
rule of competition, which the law now favors instead he 
of a policy of governmental regulation ; ec 
(3) To prevent a business concern from enjoying all the th 
results of its successful competition lawfully conducted, 
even a resulting “monopoly,” in the popular sense of that U 
word ; (1 
(4) To prevent a business concern from “dominating” its w 
own business, or conducting it in any lawful way which . 
suits it, even if its methods differ from those of other : 
concerns and seem calculated to drive such others out = 
of business or to wreck its own business. The courts de 
will not supervise the business methods of business con- an 
cerns, or do anything but prevent the use by them of ii 
unlawful methods ; * 
(5) To compel a business concern to know the extent of its i 
competitors’ business, individually or collectively, or 
otherwise to attend to any business but its own; the 
(6) To put business concerns on the same footing as inn- Oi 
keepers and common carriers in their dealings with the A 
public, i.e., not a law to prevent discrimination by a con- gin 
cern between its customers, or the choosing of its cus- ing 
tomers, upon any theory that suits it, without having to Sas 
give a reason for so doing; rez 
(7) To authorize the courts to ignore the rules of logic, or its 
the well-settled principles of the criminal or civil law. ins 
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III. Three Interpretative Phases 

To lay down definite rules of business activity covering what 
conduct is unlawful and therefore within the provisions of the 
Act has, it seems, been the one objective which the courts have 
not striven to attain. The decisions have interpreted the Act in 
three phases, evolving from a strict construction to the present 
loose or “reasonable” interpretation. 

(1) In the early cases of United States v. Trans-Missouri 
Freight Ass'n, 166 U. S. 290 (1897), and United States v. Joint 
Traffic Ass'n, 171 U. S. 505 (1898), the court literally con- 
strued the words of the Act and applied them generically to the 
given sets of facts. This formula for judicial interpretation, as 
Judge Brandeis held in Chicago Board of Trade v. United 
States, 246 U. S. 231 (1918), established the Act as too compre- 
hensive for the commercial intercourse for our free competitive 
economy, and condemned normal and ordinary business contracts 
that would harm, rather than protect, free commerce. 

(2) For some time, the classic opinion of Judge Taft in 
United States v. Addyston Pipe & Steel Company, 85 Fed. 271 
(1898), gained accepted endorsement by subsequent opinions, 
wherein the Act is interpreted to have extended the common law 
of restraint of trade to the field of interstate commerce until, in 
1911, Chief Justice White, in Standard Oil Company v. United 
States, 221 U. S. 1 (1910), speaking for a unanimous court, 
decided this prescribed formula was not sufficiently empirical in 
its remedy, and circumscribed the Act with infused rigidity by 
precedents of a past age, not relevant to our progressive com- 
mercialism of this century. He proceeded to adopt the “rule 


of reason” for interpretive purposes as applicable to Sections 1 
and 2 of the Act. 


(3) This “rule of reason” seems to have been adopted as 
the general interpretive rule and was by the court in Standard 
Oil (Indiana) v. United States, 283 U. S. 163 (1931), and 
Appalachian Coals, Inc. v. United States, 288 U. S. 344 (1933), 
given a “factual content” and transformed into a confirmed liv- 
ing doctrine. The “rule of reason,” as in every rule of law 
founded upon reasonability, depends upon the reasonable or un- 
reasonable standard established by the particular court, and by 
its very nature is incapable of exact definition but furnishes an 
instrument to adjust itself to the “exigency of the times.” 
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® 
IV. Rule of Reason 

From this observation, we can formulate a postulation that 
the law prohibits all acts and contracts unreasonably restraining 
trade in interstate commerce, and that this “rule of reason” 
applies to the restraints of trade covered in Section 1 of the 
Act and to the monopolization clause of Section 2. This present 
status of statutory construction offers small comfort to the law- 
yer or business man who prefers the laconic conciseness of a 
“rule of thumb.” But the courts have gauged their interpretive 
position with an eye on the ever-changing situations of business 
and its operations, and will not be bound in the straight-jacket of 
a crystalized and definite legal theorem. 

It is fortunate for the administration of the Act that “re- 
straint” and “monopoly” have not been judicially defined, delim- 
ited, or fixed in boundaries. If such were the case, the clever 
and eviily adroit would set up their operations just without the 
periphery of the boundaries so defined, delimited or fixed. With 
a business purposely set up just over the line, it could operate 
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in defiance of the Government until the tortious process of an 
enactment of an amendment could be steered through Congress. 


The flexibility of the “rule of reason” seems more consonant 
when we observe that the Sherman Act provides criminal pun- 
ishment for past violations (Sections 1 and 2 of the Act) and 
injunctive relief against continued violations of the law, and 
either in favor of the government (Section 4) or an injured 
person (Section 7). 


The admixture of criminal penalty and civil remedy in the 
same statute is contrary to the usual principles of statutory en- 
actment. The remedy providing for an injunction against the 
commission of crime fully indicates to us that Congress felt an 
unusual awareness of, or possibly tenderness to, the prospective 
violators of the Act. Either this, or Congress foresaw that 
such difficulties would arise in interpreting the law as fairly to 
call for settlement on the civil side of an action sounding in 
crime; that some practices at least, amenable to the law of 
restraint or monopoly could be dealt with in civil proceedings 
with a more justifiable result than on the criminal side. 


The Department of Justice from its past actions appéars to 
be cognizant of the present “rule of reason” followed by the 
courts and the palpable intention of Congress when it passed 
the Act, and thus endeavors to follow the intentional course in 
the administration of antitrust cases. 


V. Conditions When Act Was Passed 


One offhandedly may attempt to refute the implied intention 
of Congress by asserting that the conditions prevailing at the 
time the Sherman law was enacted have so far changed that the 
unlawful methods, then freely used for grasping trade from com- 
petitors, have mostly disappeared; that the large trusts of the 
1890’s, and first decade of the 20th century, have now either 
been dissolved or impressed with common carrier standing and, 
therefore, regulated by government. We shall concede that the 
evil stage to which restraints and “trusts” (monopolies) had 
developed at the time of the passage of the Act in 1890, per- 
force made them reprehensible to the Congress and uppermost 
in its mind at the time of the enactment. On April 8, 1890, 
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after the Judiciary Committee bill had received the approval of 
the Senate sitting as a committee of the whole, Senator Hoar, 
the author of the Act, made the following observation: 


“The complaint has come from all parts and all classes of 
the country of these great monopolies which are becoming, 
not only in some cases an actual injury to the comfort of 
ordinary life, but are a menace to republican institutions 
themselves, and has induced Congress to take up the mat- 
ter” (Congressional Record, Volume 21, p. 3147). 


VI. Conditions Today 


If today we do not have as many “monopolies, 
porary practice is for traders to adopt “unified tactics” that 
come within the combination provision of Section 1. The inten- 
tion of Congress, divined from its actions in 1890, can reason- 
ably be applied to and in accordance with the present-day 
so-called ‘‘unified tactics.” These combinations in restraint of 
trade are illegal and the use of such “unified tactics” consti- 
tutes an unlawful method of doing business upon which a charge 
of conspiracy to monopolize may be based under Section 2. 


” 


the contem- 


The good old-fashioned method of trading was for each busi- 
ness man to attend strictly to his own business without consulting 
his competitors, or without reporting the details of his business 
to them from day to day. The Sherman Act is a law that 
endeavors to preserve the normal and condemn the abnormal 
methods of business. One can imagine the cry of protest and 
criticism which would arise from business men if it was pro- 
posed by Government to compel business men by law to do the 
things which some of them now so willingly do in their tacit 
cooperation under their improvised “unified tactics.” 


Today, these “unified tactics’ are found in “gentlemen’s 
agreements” between competitors not to interfere with each 
other’s customers, to respect agreed confines of business activity, 
to have understandings on prices of merchandise, to limit pro- 
duction of other merchandise, and to control even the quality 
of their merchandise. Trade associations at times furnish the 
channel through which competitors combine to restrain the trade 
of outside competitors, and many organizations are discovered 
each year, wherein by either written or by oral agreement be- 
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tween competitors, they do these very things which take from 
them their status of competition and emasculate the free enter- 
prise of our industrial society in regard to their particular 
enterprise. 


VII. Restraint and Monopoly Confused 


All of these tactics may not reach a sufficient quantity of 
the particular business to be a monopoly under Section 2, but 
yet are clearly under Section 1 that deals with restraints of 
trade. 

It is not uncommon for lawyers to confuse restraint and 
monopoly. Chief Justice White, in Standard Oil v. United 
States, supra, became confused, and used the terms practically 
interchangeably, thus making the term “monopoly” complemen- 
tary to the term “restraint.” This would place Section 2 of the 
Act as merely an extension of Section 1. A careful reading 
of the two sections places the dominant idea or subject matter 
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in the first Section to be “restraint,” and in the second Section, 
it is “monopoly.” 

It might be well to remember that although all men are bi- 
peds, all bipeds are not men. All monopolies involve restraints, 
potential or in fact, but all restraints do not involve monopolies. 
Notwithstanding Chief Justice White’s confusion, there is a dif- 
ference between the two sections in law, substance and effect. 


In United States v. MacAndrews & Forbes Company, 149 
Fed. 823 (1906), where the defendants were convicted of com- 
bining to restrain trade and commerce, and also of monopolizing, 
and were found guilty on both counts, and the judgment was 
attacked on the grounds of identity of offense and double pun- 
ishment, the Court said (p. 838): 


“In this case the crimes of monopoly and combination are 
legally distinct. The offense under the first count was com- 
plete when the combination was actually formed with intent 
to bring about restraint of interstate commerce. The addi- 
tional overt acts were but cumulative evidence from which 
the true intent, purpose, and continuance of the combina- 
tion might be inferred. But they were themselves the proof 
of the monopoly, and the monopoly consisted in their aggre- 
gate effect. That the prosecution in overwhelmingly prov- 
ing the existence, and intent, and continuance of the combi- 
nation proved the monopoly does not in my opinion render 
the offenses identical, merely because all the evidence of- 
fered was in a sense applicable to both counts.” “Believing 
that the offenses of combination and monopoly are different 
in law, and different in substance and effect, it is necessary 
to deny all the motions now pending and made by the de- 
fendants either jointly or severally.” [Emphasis supplied. ] 


The distinction made in this opinion has been challenged in 
subsequent cases, but never successfully. 


VIII. Restraint and Monopoly Distinguished 


What then can we glean from the decisions by way of some 
definitive guide by which we can determine whether Section 1 
(restraint) or Section 2 (monopoly), or both, have been violated, 
and thereby place a trade or commercial enterprise amenable to 
the penalties of the Sherman Act? It is only possible within the 
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confines of this article to set forth in rather outline form the 
elements established by the authorities as a sort of guidepost 
to help us advise industry when and when not it is within the 
purview of the Act. 


A. MONOPOLY 


Monopoly, in the popular sense, is understood to be all-in- 
clusive and, under this definition, Section 2 of the Act would 
only apply to completely integrated combinations of trades which 
have monopolized, or attempted to monopolize, a certain trade or 
commerce among the states. 


This is not the definition of monopoly delineated by the 
decisions of the Federal Courts. Monopoly does not have to be 
all embracing. United States v. Great Lake Towing Co., 208 
Fed. 733 (1913). “Any part” of a trade or commerce has 

“both a geographical and distributive significance, that is, 
it includes any portion of the United States and any one 
of the classes of things forming a part of interstate or 
foreign commerce.” Peto v. Howell, 101 F. (2d) 353 
(1938). 


‘The possession of the power by trade or commerce to monopo- 
lize in fact the particular industry, seems sufficient to make the 
combination subject to Section 2. National Cotton Oil Company 
v. Texas, 197 U. S. 115 (1905). It is the power and not the 
exercise of it which is the test. 
“The power under and pursuant to the combination to do 
the prohibited things is what brands it (the combination) 
as illegal, not the actual exertion of that power, although, 
when a plaintiff sues for damages he must, of course, show 
the combination, its operation, and that it has resulted in 


damages to him.” O’Halloran v. American Sea Green 
Slate Company, 207 Fed. 187 (1913). 


Size alone of an industrial institution is not an offense against 
the Sherman Act. United States v. Swift & Co., 286 U. S. 
106 (1932). Yet, if size is magnified to a point at which it 
amounts to a monopoly, then it is an offense, and, as Justice 
Cardozo says in the Swift case, “Size carries with it the oppor- 
tunity for abuse that is not to be ignored.” 


The power to fix, or the fixing of, prices by a combination 
“formed for the purpose and with the effect of raising, depress- 
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ing, fixing, pegging, or stabilizing the price of a commodity in 
interstate or foreign commerce is illegal per se.” United States 
v. Trenton Potteries, 273 U. S. 392 (1927); United States v. 
Socony Vacuum Oil Company, 310 U. S. 150 (1940). (This 
element of price fixing, whether it be in a monopoly or in a 
restraint, effects a violation of either section.) 


It can be safely stated that the most convincing concept of 
what the courts adjudge to be a violative monopoly can be de- 
termined by what the court has done with monopoly power 
rather than what it has said about monopoly power. With but 
few exceptions, when a monopoly, proven by the elements we 
have recited, has been brought before the court, they have struck 
it down, dissolved a monopolistic organization, and disintegrated 
the industry; they have removed the power, rather than re- 
strained its exercise. 


B. RESTRAINTS 


Restraints of trade under the judicial definition more nearly 
has the same meaning that one would find in the layman’s dic- 
tionary. In all the hundreds of thousands of words written by 
the courts in discussing Section 1 of the Act, it is submitted 
that two cases of the Supreme Court succinctly give us the 
elements of the offense and present the test by which we can 
determine whether the trade or commerce comes within the 
prohibition of the restraint Section. 


From the opinions in Chicago Board of Trade v. United 
States, supra, and Apex Hosiery Company v. Leader, 310 U. S. 
469 (1940), we can epitomize the modern test to determine the 
legality of a restraint of trade. To test the legality of a con- 
tract or combination, whether it unlawfully restrains trade, the 
factual determinant is whether the restraint resulting from the 
contract or combination “merely regulates and perhaps promotes 
competition,” or does it “destroy or suppress competition.” In 
arriving at the finding from a given set of facts, the court must 
consider (1) the facts peculiar to the business to which the 
restraint is applied, (2) the condition of the business before 
and after restraint is imposed, (3) the nature of restraint and its 
effect, actual or probable, (4) the history of the restraint, the 
evil believed to exist, the reason for its adoption, the purpose 
or end sought to be attained, and whether the suggested remedy 
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justifies the finding. In other words, (a) the nature of the 
agreed restraint, (b) the scope of the restraint, and (c) the 
effect of the restraint. 

The Sherman Act, among other things, incorporated the com- 
mon law rules of restraint of trade by contract, and enlarged the 
same acts as prohibitive when done by combinations or con- 
spiracies, and broadened the rules to apply to interstate com- 
merce. The common law restraints of trade were as follows: 
(1) restriction or suppression of competition in the market; 
(2) agreements to fix prices; (3) dividing markets or terri- 
tories; (4) apportioning customers; and (5) restricting pro- 
duction. 

If a lawyer keeps in mind the salient features hereinbefore 
enumerated in reference to monopolies or restraints, he will be 
able, in the minimum of time, to distinguish the unlawful from 
the lawful trade practices. 


IX. Definition of Competition. 


It may be fitting, in closing this summary of what are 
unlawful practices against competition in a trade or business, to 
mention briefly the principles which, when present, are recog- 
nized by the law to produce a lawful competition of products 
in a free enterprise economy. If the following component ele- 
ments, or any of them, are proved in the products of competi- 
tion, and those competitors contract or combine in restraint of 
trade, or monopolize, or tend to monopolize, their products, 
then they are liable to prosecution under the Sherman Antitrust 
Act. Competition between products results when those prod- 
ucts are presented to the market as substantially equal in 
any one, or all four, of these points: 


(1) In use value—is the use of the products indistinguishable 
and interchangeable? Bigelow v. Calumet & Hecla Min- 
ing Company, 167 Fed. 721 (1909); United States v. 
Corn Products Refining Company, 234 Fed. 964 (1916) ; 


(2) In meeting consumer demand—appear as equal competi- 
tive products. International Shoe Company v. FTC, 
280 U. S. 291 (1929); O’Halloran v. American Sea 
Green Slate Company, supra; 
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(3) In supply or availability—-the supply of the product 
substantially equal and available to all consumers. Peto 
v. Howell, supra; United States v. New England Fish 
Exchange, 258 Fed. 732 (1919). 


In cost to the consumer—cost of the product is substan- 
tially equal to all consumers. Standard Oil (Indiana) 
v. United States, supra; The Corn Products case, supra, 
and The Sea Green Slate case, supra. 


(4) 


Unless the products manufactured, traded, or distributed by 
two or more persons, firms or corporations qualify as substan- 
tially equal in one or more of the above classifications, then, 
under the Sherman Act, they are not competitors. If they are 
not competitors they are entitled to pursue their operations with- 
out concern of violating our Federal law, designed to protect 
our untrammeled free enterprise according to our legal concept 
of the American economy. 





INDUSTRIAL RELATIONS COMMITTEE 
MAKES A REPORT 


EVERAL months ago President Alexander Macdonald ap- 

pointed a Committee on Industrial Relations and asked it to 
report to the Board of Trustees on what steps, if any, the 
Association might take “to ameliorate industrial relations in this 
community.” He named Alfred Wright chairman and the fol- 
lowing as members of the committee: 


Otto J. Emme, Arthur Garrett, Charles J. Katz, Frank 
A. Mouritsen, J. Stuart Neary, John C. Packard, and Oscar 
A. Trippett. 


A report has been submitted to the Trustees by the chairman 
in which he says that several meetings of the committee were held, 
and as a result of these meetings the committee members find 
themselves in complete disaccord. ‘They feel that it will be im- 
possible to make specific recommendations to the Trustees.” 


The committee feels, however, that the differing viewpoints 
of its members may be expressed, with some benefit, and ap- 
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pends to its report “the suggestions and criticisms to which it 
has given birth.”’* 


“Today,” the report says, “both labor and management face 
the fact that neither of them has taken a step more forward 
than the ordeal by battle. Which of them may ultimately prove 
the stronger, while the public stands by, while workers are idle 
and while American industry vainly seeks to function, is of no 
moment. If productivity is essential, or even important, both 
sides must subscribe to a program that will attain that end. 


“A great deal has been said of the fundamental right of labor 
to organize and engage in collective bargaining, of the rights 
of private property and free choice of action under a system of 
private competitive enterprise. Although the existence of these 
rights is undeniable, they must be tempered with the right of 
the public to be assured that American industry will continue 
to operate on a basis fair to both management and labor; that 
labor will receive, as one member of the committee has sug- 
gested ‘a compensatory reward,’ and that the functions and 
prerogatives of management, where they do not result in dis- 
crimination or unfairness, are preserved. That both manage- 
ment and labor have failed to attain this objective is undeniable. 
That the attainment of this objective in modern society is essen- 
tial to the welfare of the nation is also beyond dispute. That 
the only way to determine the issue in the event of an irrecon- 
cilable conflict between management and labor is by the inter- 
position of a fair and unbiased tribunal between the conflicting 
parties, seems to be an inescapable conclusion. 


“This conclusion, however, necessitates definite departures 
from preconceived notions. It necessitates subjecting private 
property of individuals or corporations to the mandates of the 
same tribunal. It necessitates the application of sanctions to 
unions who fail to abide by the determination of the tribunal 
and even upen the individual worker who refuses to observe the 
injunctions or mandates of the tribunal. By the process of 
eliminating other methods of settlement of labor disputes, it 
becomes evident that former concepts must be modified in order 
that the goal may be reached. 





*As indicated, those excerpts of the report printed here are not 
to be considered as having the unanimous approval of the committee 
members. 
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“Perhaps it is hopeless to feel that either management or 
labor, particularly the latter, are as yet willing to embrace a 
powerful tribunal that will finally dispose of the issues between 
them and be empowered to enforce its decisions. However, it 
is not too early to consider the ultimately desirable goal, even 
though in traveling the path toward its attainment it becomes 
necessary first to adopt less radical departures from the existing 
system. Therefore, the following suggestions are made: 


“1. That the federal judicial system be enlarged by 
the creation of courts exclusively devoted to the determina- 
tion of labor disputes. 

“2. That the formalities of procedure in the existing 
federal court system be relaxed in such labor courts to the 
extent necessary to enable pleadings and presentations to 
be prepared and made by others than lawyers. 

“3. That one or more appellate tribunals, consisting of 
more than one judge, be set up to dispose finally of appeals 
from the lower courts. 
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“4. That all judges in such courts be appointed for life 
and during good behavior. 

“5. That the legislative measure creating such courts 
prescribe as its purposes that the judges thereof shall have 
jurisdiction to determine all disputes over wages, hours and 
working conditions, over questions relating to the appropri- 
ate bargaining unit, over controversies between unions as to 
their respective jurisdictions and over violations of contracts 
between employers and labor organizations. 

“6. That such courts have power to punish by contempt 
proceedings the violation of their decrees. 

“7. That the bill creating such courts repeal the existing 
Wagner Act but include the procedures in the Wagner Act 
prescribed for the determination of bargaining agents and 
for the prevention of unfair labor practices. 

“8. That no effort be made by legislation to set up a 
code to govern industrial relations but that the act prescribe 
that labor shall be entitled to a compensatory wage and 
that employers shall be vested with what are now known 
as the prerogatives of management, provided they are not 
used for purposes of unfair discrimination. 


“It may be that constitutional limitations on the jurisdiction 
of any federal tribunal would eventually require the implementa- 
tion of such a judicial system by the creation of similar state 
tribunals in order that all industry would be governed by the 
same rules and procedures. 

“These suggestions are made with a full realization that they 
are and will continue to be extremely controversial and that 
acute indigestion on the part of many industry and labor repre- 
sentatives will be the result if they have to swallow such a pro- 
gram. For that reason, it may well be that the public is not 
ready to take the leap into what it may regard as a seething vol- 
cano that will destroy the so-called ‘rights’ of employer or em- 
ployee and encroach upon many of the ‘essentials’ of free enter- 
prise.” 

The appointment of the Committee, the report says, was 
stimulated by the address of Mr. David Simmons, then Presi- 
dent of the American Bar Association, before the annual meeting 
_of members of the Los Angeles Bar Association last year. 


Mr. Simmons stated that we are dedicated to the principle 
of liberty under law and a means has been provided for adjust- 
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ing the relative weight of rights and duties which changing con- 
ditions might make necessary. Lawyers, fie said, appeared on 
the scene in historic times in response to a public need for some 
group who would point out that might was not the equivalent of 
right and trial by battle was the poorest conceivable method of 
settling controversies. 


He suggested that “it is about time to give some thoughtful 
consideration to industrial warfare,” and said: “I cannot con- 
ceive of a single issue between labor and capital or between 
employee and employer that can be justly settled by a lock-out 
or a strike.” 


He did not seek to fix the blame for existing industrial rela- 
tions, Mr. Simmons said, and was concerned only with the 
processes of democracy and in finding some method of settling 
these controversies to the exclusion of force and warfare. 


In submitting the Committee’s report the chairman says 
that with no more specific guide than Mr. Simmons’ remarks 
the Committee attacked the problem. 


Several members, he said, subscribed to the recommendations 
that the approach to any problem of labor relations should be, 
first, on a procedural basis since, (1) if sound procedural meth- 
ods can be found the substantive rights of the parties will be 
born, and, over a period of time will develop; and (2) the im- 
possibility of writing a code of substantive rights to which man- 
agement and labor both would subscribe or which the govern- 
ment could or would pronounce to be the law would be an 
impossible task. 
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Blame cannot be assessed against either side in labor contro- 
versies, and, “Our efforts to arrive at a unanimous recommen- 
dation have not been influenced by any consideration of the ques- 
tion of whether insoluble disputes are caused by the attitude 
of either the employer or the employees, but a realistic approach 
requires acknowledgment that in the absence of concessions by 
one side or the other, a resort to economic force must be the 
result. The recent number of strikes, slowdowns and work 
stoppages is indisputable evidence that, left to their own devices 
or to the devices that have been set up by government, there is 
no method presently available by which a settlement of a labor 
controversy can be assured. This is the only field of disputa- 
tion where the interests of the public are at stake, in which the 
parties involved find themselves with no recourse to a proce- 


dure that will protect them from the strength or force of their 
adversaries.” 

“It cannot be said that the means heretofore furnished for 
the determination of labor disputes either by legislative or execu- 
tive order, have proven satisfactory to either side. This situation 
does not arise from the fact that the decisions of the tribunals 
clothed with authority to conciliate, mediate, arbitrate or other- 
wise effect a determination of disputes have been wrong in sub- 
stance, but because the methods of procedure of such tribunals 
as well as their composition have been unsound and a complete 


departure from the established judicial system of our democracy.” 


CONCILIATION AND MEDIATION 


The practical value of conciliation, the report says, is, if 
anything, slightly more than negative, for the following reasons. 
(1) By the time the parties to a controversy hace reached the stage 
the time the parties to a controversy have reached the stage 
where an intermediary becomes essential, their crucial differences 
have crystallized. (2) Existing prejudices, whether justified 
or not, convince the party whom the conciliator may dissuade 
from his stand that the interloping intermediary has either radi- 
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cal or conservative prejudices and is not in the true sense a 
“conciliator.” This spells the beginning, if not the end, of 
failure of such efforts. (3) Without the aid of enforcement 
procedures, conciliation has become and will continue to be but 
a procedural step with small hope of success. 


There is no essential difference between conciliation and 
mediation, the report says, and the same criticisms that apply 


to the former apply, in practicality, to the latter. 


ARBITRATION 

The field of arbitration contains substantial elements of 
promise, but its possibilities depend on whether it is merely 
voluntary, the report continues, in which event one or the other 
or both of the disputants may shy away from entrusting their 
cause to a third disinterested person, or to a board where the 
majority decision is actually in the hands of such person. If 
arbitration procedure may be voluntarily accepted or rejected, 
it affords no certainty of effectiveness. Since surety of determi- 
nation should be our objective, voluntary arbitration as to all 
disputes must be abandoned as a cure-all for labor-manage- 
ment ills. 

As to compulsory arbitration, much may be said in its favor. 
Assuming a proper arbitration tribunal or board with power to 
enforce its awards, the problems become largely procedural. 
Compulsory arbitration with effective enforcement methods ap- 
proaches closely the existing judicial system. 

Arbitration, however, has created prejudices against itself, 
resulting from (1) the difficulty of obtaining trained arbiters 
who combined unquestioned independence, ability and integrity 
to the extent that their awards command respect; (2) the fact 
that arbitration itself not only implies but actually involves a 
lack of the formality that has been the foundation of our courts 
and judicial system, and (3) the prevailing belief that arbitra- 
tors are compromisers who find the easiest method to be the 
acceptance of the “happy medium.” 





LOS ANGELES BAR BULLETIN 


OTHER EXISTING METHODS 


On the subject of the National Labor Relations Board, Mr. 
Wright’s report says the so-called “Wagner Act” purports to 
solve only two of labor-management problems, viz., the ability 
of a majority of employees to choose, without interference, a 
bargaining agent, with whom bona fide negotiations must be con- 
ducted, and the compulsory cessation by employers of unfair 
labor practices. Assuming that the Act has effectively achieved 
these two major objectives, it leaves completely untouched and 
unsolved, he says, the problem of preventing unfair practices, if 
they exist, on ‘the part of labor, the determination of labor 
controversies that arise from a breakdown of negotiations be- 
tween employer and bargaining agent and the many disputes 
that have caused the unemployment of thousands of workers, 
the inability of industrial establishments to function continuously, 
and the resultant waste of the economic resources of the nation. 


The National War Labor Board has demonstrated that the 
tripartite system of determining contests is, at best, a makeshift 
during an emergency period. Theoretically, the exchange of. views 
between industry and labor members should have beneficial results, 
but these interested members act, not in a judicial capacity, but 
purely as advocates for their respective interests. Management 
itself is largely to blame for the failure of its own representa- 
tives to function properly, since they do not devote the necessary 
time to their functions. Labor members of the Board, while 
assiduous in their study of the problems, have consistently taken 
labor’s viewpoint, regardless of the merits of the cause. The 
net result has been largely a matter of compromising contro- 
versies-instead of settling them upon their merits. The Board, 
with its informal procedure, is subject to the further criticism 
that all of its members can be approached ex parte, at any time, 
by representatives of the disputants in the matter pending be- 
fore it. 

WHAT IS THE SOLUTION? 

The report asks, “what of our ability to meet the challenge 

and to offer an effective and efficient solution?” and continues: 


“The stake is too great to justify the statement currently 
heard that ‘things will get worse before they get better.’ Why 
wait ?” 











